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ican Commercial Code that is still in force today. This code was inspired on the 

Napoleonic code of  1807. Unfortunately, the Mexican code eliminated the use 

of  commercial customs and practices as an accepted method for breaching gaps 

in commercial law. Since then, Mexican commercial law has held the civil code 

as the basis for dealing with gaps and loopholes in the application of  commer-

cial law. This has prevented the further development of  Mexican commercial 

law as it is forced to use institutions and doctrines that were not designed to 

deal with rapidly changing commercial issues. Mexican commercial law would 
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RESUMEN: Lu"8??@3"ls"lu{vujlz"wylzpklu{l"Wvyäypv"K„h‘"wyvt¦sn¿"ls"j¿kpnv"
de comercio que actualmente rige en México. Este código estaba inspirado en el 

código promulgado por Napoleón en 1807. Desafortunadamente, el código mexi-

cano eliminó los usos y costumbres mercantiles como fuentes supletorias para el 

derecho mercantil. A partir de entonces, el derecho mercantil mexicano ha estado 

sujeto al código civil como guía para llenar las lagunas y vacíos en la aplicación 

del derecho mercantil. Esta medida ha evitado el desarrollo del derecho mercan-

til mexicano al utilizar instituciones y doctrinas que no fueron diseñadas para 

lidiar con la rápida evolución de los negocios mercantiles. El derecho mexicano 
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I. INTRODUCTION

In the autumn of  1806, while campaigning in Germany, Napoleon received 
notice of  a scandalous bankruptcy in Paris.1"[ol"ihury¦w{j\"vm "T5"Y·jhtp-
er’s bank prompted the Emperor to order the creation of  a new, more severe 
bankruptcy law.2"[ol"ylzwvuzl"myvt"Whypz"̃hz"{v"pujs¦kl"{ol"ul̃"sh̃"pu"{ol"
Commercial Code.3 It was this event that prompted the Emperor to resume 
the formulation of  a Commercial Code, a task that had been suspended for 
hiv¦{"ä}l"\lhyz54

[ol"{y¦{o"pz"{oh{"{ol"Ltwlyvy"̃hz"uv{"why{pj¦shys\"pu{lylz{lk"pu"{ol"jyl-
h{pvu"vm "h"Jvttlyjphs"Jvkl5"[̃v"̃lyl"{ol"pzz¦lz"{oh{"hj{¦hss\"wylvjj¦wplk"
optA"{v"Özh}l×"uvu4tlyjohu{z"myvt"{ol"hwwspjh{pvu"vm "jvttlyjphs"sh̃"huk"{v"
enact a law of  bankruptcy.5"[opz"shjr"vm "pu{lylz{"th\"l’wshpu"̃o\"zvtl"jvu-
sider the Code de Commerce the most carelessly drafted of  all Napoleonic codes.6 

[ol"Mylujo"Jvttlyjphs"Jvkl"̃ hz"vul"vm "{ol"thpu"zv¦yjlz"vm "puzwpyh{pvu"
for the Mexican Commercial Code.7 Napoleon’s disregard was based on his 

1 IX THE CAMBRIDGE MODERN HISTORY 177 (A.W. Ward, G.W. Prothero & Stanley Leathes 
eds., 1907).

2 Id.
3 Id.
4 Id.
5 Id. at 177-178.
6 [opz"vwpupvu"̃ hz"l’wylzzlk"i\"Whyklzz¦z3"hjjvykpun"{v"{ol"CAMBRIDGE MODERN HISTORY, 

supra note 1 at 178.
7 See Jorge Barrera Graf, Jvkpäjhjp¿u"lu"Tl’pjv3"Hu{ljlklu{lz3"J¿kpnv"kl"Jvtlyjpv"kl"8??@3"Wly-

spectivas [Jvkpäjh{pvu"pu"Tl’pjv3"Ihjrnyv¦uk3"Jvttlyjphs"Jvkl"8??@3"Wlyzwlj{p}lz], in CENTENARIO DEL 
CÓDIGO DE COMERCIO 69, (UNAM ed., 1991). See also Jorge Barrera Graf, Evolución del Derecho 
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distrust of  the merchant class.8" [opz" kpz{y¦z{" ̃hz3" ¦umvy{¦uh{ls\3" pujvywv-
rated into the Mexican Commercial Code [CÓD.COM.].

Article 1 of  the CÓD.COM5"vyklyz"{oh{"Öbjdvttlyjphs"hj{z"zohss"zvsls\"il"
regulated by this code and other applicable commercial legislation.”9 Mean-
while, Article 2 removes the possibility of  employing commercial practices 
or commercial customs in the interpretation of  the CÓD.COM5A"Öbsdhjrpun"
regulations in this code and other commercial legislation, commercial acts 
will be governed by the Federal Civil Code.”10 

[opz"̃hz"h"klwhy{¦yl"myvt"{ol"̃h\"vm "y¦spun"vu"jvttlyjphs"sh̃"th{{lyz"
in Mexico. Until the enactment of  the 1884 Mexican Commercial Code, 
the de facto commercial legislation in Mexico included instruments like the 
Ordenanzas de Bilbao.11"[ol"Ordenanzas were enacted by the guild of  merchants 
of  Bilbao, Spain,12 and relied on the use of  commercial customs and practices 
on their application.

Mercantil en México en el Siglo XIX, Hasta el Código de Comercio Vigente de 1890 [Evolution of  Commercial 

Law in Mexico during the 19th Century, Up to the Current Commercial Code of  1890], in I MEMORIA DEL 
IV CONGRESO DE HISTORIA DEL DERECHO MEXICANO, 111, 111 (Instituto de Investigaciones 
Juridicas eds., 1986).

8 ÖUhwvslvu"Ivuhwhy{lÚz"nvhs"̃hz"{v"wyv{lj{"uvu4tlyjohu{z3"why{pj¦shys\"myvt"{ol"tpzmvy-
{¦ulz"vm "jylkp{"{yhuzhj{pvuz"{oh{"zv"mylx¦lu{s\"slk"{v"Ötvipsp‘h{pvu×"huk"svzz"vm "mvy{¦ulz"huk"
to the dissipation of  family assets […] [H]e strongly wanted to discourage the use of  bills of  
exchange or other negotiable instruments by those who were not in business, and especially by 
bourgeois fathers of  family […] From a legislative standpoint, it was necessary to ensure that 
those whom the emperor wanted to protect from the perils of  commerce would be governed 
by the Code Civil rather than by the Code de Commerce. (Emphasis in original). BORIS KOZOLCHYK, 
COMPARATIVE COMMERCIAL CONTRACTS: LAW, CULTURE AND ECONOMIC DEVELOPMENT 332-333 
(2014).

9 Código de Comercio [CÓD.COM5d"bJvttlyjphs"Jvkld3"hz"htluklk3"Hy{5"83"Kphypv"Vä-
cial de la Federación [D.O.], 7 de octubre al 13 de diciembre de 1889, (Mex.) (translation by 
author), available at http://ordenjuridico.gob.mx/Documentos/Federal/html/wo38904.html.

10 CÓD.COM. Article 2.
11 See"[ol"wvsp{pjhs"z{y¦nnsl"v}ly"kljpkpun"{ol"jv¦yzl"huk"johyhj{lypz{pjz"vm "{ol"ålknspun"

country, with the ensuing change of  governments with divergent ideologies and policies, made 
the survival of  Spanish commercial laws possible. In this way, the Partidas, the Ordenanzas of  

Bilbao and even the 1829 Spanish Commercial Code continued in force instead of  applying na-
tional laws, each of  which were only in force for a few years. [La contienda política por decidir 
el rumbo y las características que había de tener el joven país, con la consecuente alternancia 
de gobiernos de signo y políticas contrarios, hizo posible la supervivencia de los ordenamientos 
españoles en la aplicación del derecho mercantil. Así, frente a los ordenamientos nacionales, 
los cuales sólo estaban vigentes por pocos años, se siguieron aplicando las Partidas, las Orde-
nanzas de Bilbao e incluso el Código de Comercio español de 1829.] (Internal citations omit-
ted) (translation by author) María del Refugio González, Comerico y Comerciantes en la Legislación 

y la Doctrina Mexicanas del Siglo XIX [Commerce and Merchants in 19th Centrury Mexican Legislation and 

Doctrine], II ANUARIO MEXICANO DE HISTORIA DEL DERECHO 115, 133 (1990) available at http://

www.juridicas.unam.mx/publica/rev/indice.htm?r=hisder&n=2.
12 See Thu¦ls"[vyylz"\"S¿wl‘3"El Proceso de Formación de las Ordenanzas de Bilbao de 1737 in 
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[v"np}l"hu"l’htwsl"vm "{ol"¦zl"vm "jvttlyjphs"j¦z{vtz"huk"wyhj{pjlz3"{olzl"
Ordenanzas"vyklylk"jvttlyjphs"pzz¦lz"{v"il"zvs}lk"iyplå\"huk"z¦tthyps\"¦z-
pun"jvttlyjphs"wyhj{pjlz"huk"h}vpkpun"{ol"¦zl"vm "Ösh̃\lyzÚ"̃yp{z5×13"[ol"{l’{"
vm "{ol"zlj{pvu"z{h{lk"{oh{A"Öbsdh̃z¦p{z"huk"kp朽lylujlz"zov¦sk"il"zvs}lk"iyplå\"
and summarily at the mentioned Consulate with the known truth and in good 
faith according to merchant practices, without incurring in delays, libels, or 
lawyers’ writs […].”14

[ol"shjr"vm "z{hipsp{\"{oh{"Tl’pjv"z¦朽lylk"pu"{ol"8@th century meant a lack 
vm "¦upälk" jvttlyjphs" jvkpäjh{pvu515"[opz" shjr"vm " jvttlyjphs" jvkpäjh{pvu"
jvtipulk"̃p{o"{ol"¦zl"vm "jvkpäjh{pvuz"{oh{"ylsplk"vu"j¦z{vtz"huk"wyhj{pjlz"
like the Ordenanzas de Bilbao meant that commercial issues were solved apply-
ing commercial customs and practices instead of  strict doctrinal rules.

An example of  this can be seen in the case of  Garcia Torres v. Bocker & Co,16 

which was a cassation17 case relating to the wrongful payment of  a bill of  
l’johunl5"[ol"Garcia Torres case was solved in 1888, a mere four years after 
the enactment of  the 1884 commercial code and just one year before the 
luhj{tlu{"vm "{ol"j¦yylu{"8??@"jvkl5"[opz"tlhuz"{oh{"{ol"pu{lywyl{h{pvu"vm "
jvttlyjphs"sh̃"jv¦sk"z{pss"il"puå¦lujlk"i\"{ol"q¦kpjphs"wyhj{pjlz"¦zlk"ilmvyl"
{ol"v求jphs"jvklz"̃lyl"luhj{lk5

In the transcript of  its request, the public ministry expressed the following: 

LAS ORDENANZAS DEL CONSULADO DE BILBAO: TRES CONFERENCIAS CON MOTIVO DEL CENTE-
NARIO DE SU DEROGACIÓN 45, 51 (1931) available at http://catalogo.fsancho-sabio.es/Record/km-

10690-793 (quoting Lorenzo Benito). See also Ordenanzas de la Ilustre Universidad y Casa 
de Contratación de la M.N. y M.L. Villa de Bilbao [Ordenanzas de Bilbao] (1737 and 1814), as 
htluklk"pu"8?8?"/Zwhpu03"Jvuäythjp¿u"Ylhs5"

13 Ordenanzas de Bilbao Ch. 1 s. 6. 
14 ÖWvy"j¦hu{v"lu"kpjov"Jvuz¦shkv"klilu"kl{lytpuhyzl"svz"wslp{vz"\"kpmlylujphz"kl"lu{yl"

las partes breve y sumariamente, la verdad sabida y la buena fe guardada por estilo de mer-
caderes, sin dar lugar á dilaciones, libelos ni escritos de abogados…” Ordenanzas de Bilbao Ch. 
1 s. 6.

15 See supra note 11 See also Barrera Graf, Jvkpäjhjp¿u3 and Evolución supra note 7.
16 Nhyj„h"[vyylz"}5"Ivjrly"-"Jv., in ANUARIO DE LEGISLACIÓN Y JURISPRUDENCIA, AÑO V, SEC-

CIÓN DE CASACIÓN, COLLECCIÓN COMPLETA DE LAS EJECUTORIAS PRONUNCIADAS POR LA PRIMERA 
SALA DEL TRIBUNAL SUPERIOR DE JUSTICIA DEL DISTRITO FEDERAL 98 (Pablo Macedo & Miguel 
S. Macedo eds., 1888). For more on this and other cases see Yh¦s" P{¦yyhskl"Nvu‘hsl‘3"[ol"
Archetypal Merchant in the Mexican Commercial Code of  1889 at 18-21 (2015) (unpublished 
SS5T5"{olzpz3"¥up}lyzp{\"vm "Hyp‘vuh0"/vu"äsl"̃p{o"{ol"h¦{ovy0"/zvvu"{v"il"h}hpshisl"h{"http://

www.natlaw.com).
17 Jhzzh{pvu"ylmlyz"{v"hu"hwwlhs"vm "h"äuhs"kljpzpvu"np}lu"i\"h"svjhs"jv¦y{"pu"{ol"l}lu{"vm "

irregularities in the application of  the law. Julio Bustillos, Surgimiento y Decadencia de la Casación 

en México [Apearance and Decline of  Cassation in Mexico], 3 REFORMA JUDICIAL, REVISTA MEXICANA 
DE JUSTICIA, January-June 2004, at 141, 147 available at http://biblio.juridicas.unam.mx/revista/

ReformaJudicial/indice.htm?n=3. Cassation disappeared from Mexican law when the process of  
Amparo absorbed these types of  appeals. See id. at 144.
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It is the belief  of  the undersigned that it cannot be said that the judicial deci-
sion being appealed is contrary to the letter or spirit of  [Article 830 of  the 
CÓD.COM. of  1884] since the sentencing judge presents it solely as an example 

of  commerce law accepting the commercial custom [practice] of  using good faith as a basis 

for commercial transactions, as good faith is indispensable for the speed of  transactions, and 

not to rescind the advantages this principle generates. [ol"zlu{lujl"¦wovskz"{ol"nlulyhs"
rule that in commerce it is not indispensable to demand from the presenter of  
h"kvj¦tlu{"/mvy"p{z"wh\tlu{0"{ol"pklu{p{\"vm "{ol"wlyzvu5"[ol"äyz{"why{"vm "{opz"
article, which in this part does not indicate that only acceptance and protest are 
the only powers that the drawee is obligated to recognize simply due to the pos-
session of  the bill, establishes that endorsement in favor of  the agent who pres-
lu{z"{ol"kyhm{"/mvy"wh\tlu{0"pz"uv{"uljlzzhy\5"[ol"hy{pjsl"zlltz"{v"pukpjh{l"{oh{"
the only necessary requirement, as a general rule, is the possession of  the bill.18

[ol"mhj{"{oh{"p{"̃hz"{ol"w¦ispj"tpupz{y\"{oh{"ylx¦lz{lk"{ol"¦zl"vm "jvttly-
cial customs and good faith in the resolution of  a commercial dispute instead 
of  applying strict legal doctrines shows the use of  these sources before the 
enactment of  the 1884 and 1889 codes. 

Similarly, the public ministry also advocated the use of  good faith instead 
of  strict formalisms. In the same volume that contains the Garcia Torres deci-
zpvu3"p{"pz"wvzzpisl"{v"äuk"{ol"kljpzpvu"vm "{ol"jhzl"vm "in re Successors of  Agustin 

Meeser,19 which mentions a cassation procedure initiated after the bankruptcy 
of  Agustin Meeser’s successors.20

On the in re Successors of  Agustin Meeser case, the public ministry argued that 
the clash arose when the commercial code uses the civil code system.21"[ol"

18 [A juicio del suscrito no puede decirse que la decisión judicial materia de este recurso, 
haya sido contraria á [sic] la letra ó [sic] espíritu de [el art. 830 del Código de Comercio de 
1884], pues el juez en su sentencia lo presenta solamente como un ejemplo de que la ley ha 

sancionado la costumbre mercantil de prestar como base á [sic] las operaciones de comercio la buena fe, indis-

pensable para la rapidez de las transacciones, y de no destruir las ventajas que trae este principio. La sentencia 
ocupándose de fundar que por regla general en el comercio se considera que no es indispens-
able exigir al que presenta un documento para su cobro, la identidad de su persona, estudia 
este artículo, el que por esta parte no dice que sólo la aceptación y el protesto sean las únicas 
facultades que esté obligado el girado á [sic] reconocer como consecuencia de la mera tenen-
cia de la letra sino que antes bien al establecer en su primera parte que el endoso á [sic] favor 
del mandatario que la presenta á [sic] la aceptación no es necesario, parece que ha querido 
sancionar que no se exija más requisito por regla general que la posesión de la letra.] (Em-
phasis added) (translation by author). García Torres v. Bocker & Co., V ANUARIO DE LEGISLACIÓN Y 
JURISPRUDENCIA 98, 100 (1888).

19 In re Successors of  Agustín Meeser, in ANUARIO DE LEGISLACIÓN Y JURISPRUDENCIA, AÑO 
V, SECCIÓN DE CASACIÓN, COLECCIÓN COMPLETA DE LAS EJECUTORIAS PRONUNCIADAS POR LA 
PRIMERA SALA DEL TRIBUNAL SUPERIOR DE JUSTICIA DEL DISTRITO FEDERAL 476 (Pablo Macedo 
& Miguel S. Macedo eds., 1888). Also see Iturralde Gonzalez supra note 16 at 20-21.

20 In re Successors of  Agustín Meeser, V ANUARIO DE LEGISLACIÓN Y JURISPRUDENCIA 476-477 
(1888).

21 Id., at 476, 484 (1888).
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issue revolved around the order of  priority given to creditors.22 At some point, 
the public ministry said:

Much has been said during the debates about the unprecedented suppression 
of  the privilege given to simple notarized credits; nonetheless, it is true that, 
due to the nature of  commercial business, which is based on good faith and the purest equity 

instead of  formal requirements, this suppression is not surprising as it had existed in 
ancient laws.23

Again, we see the public ministry arguing that commercial law is not based 
on the application of  strict rules, but, in this case, the application of  good 
faith and equity. Nevertheless, since the enactment of  the 1889 code, the 
resolution of  commercial disputes has been based on the application of  legal 
formulas based on Aristotelian logic and legal doctrine.

One possible reason for the departure from the use of  commercial customs 
and practices in favor of  the Civil Code’s strict rules may be a search for uni-
formity, which was absent in commercial law at the time. In 1911, the then 
Academia Central Mexicana de Jurisprudencia y Legislación ran a contest to select 
a writer for the elaboration of  a study on the evolution of  commercial law 
pu"Tl’pjv5"[ol"̃puuly"̃hz"hu"h{{vyul\"uhtlk"Luypx¦l"Vyv‘jv5"Opz"z{¦k\"
appeared on several issues of  the Diario de Jurisprudencia and can be found in 
Volumes XXII and XXIII of  the Diario de Jurisprudencia del Distrito y Territorios 

Federales.24

In his study, Enrique Orozco refers to a proposal made by a commission 
created in 1870 for the preparation of  a Commercial Code.25"[ol"jvttpz-
sion expressed concern about the lack of  uniformity regarding commercial 
laws, citing as examples the state of  Guanajuato, which had enacted a law on 
the regulation of  priority among creditors that went contrary to the Ordenan-

zas de Bilbao, and Veracruz, which followed the 1854 Code that ran contrary 

22 Id.
23 [Mucho se ha dicho durante los debates acerca de lo inaudito de la supresión del privi-

legio en favor de los créditos escriturados simples; pero lo cierto es, que dada la naturaleza de los 

negocios mercantiles, fundados más que en requisitos de forma, en la buena fe y la más pura equidad, nada 
tiene de sorprendente esa supresión, la cual, por otra parte existió en las leyes antiguas.] (Em-
phasis added) (citing another source) (translation by author). In re Successors of  Agustín Meeser, V 
ANUARIO DE LEGISLACIÓN Y JURISPRUDENCIA 476, 487 (1888). 

24 DIARIO DE JURISPRUDENCIA DEL DISTRITO Y TERRITORIOS FEDERALES, TOMOS XXII, 
XXIII [DIARY OF JURISPRUDENCE OF THE FEDERAL DISTRICT AND FEDERAL TERRITORIES, VOL-
UMES XXII, XXIII] (Victoriano Pimentel ed., January-Apr., May-Aug. 1911). See also Iturralde 
Gonzalez, supra note 16 at 11-13.

25 DIARIO DE JURISPRUDENCIA DEL DISTRITO Y TERRITORIOS FEDERALES, TOMO XXIII [DI-
ARY OF JURISPRUDENCE OF THE FEDERAL DISTRICT AND FEDERAL TERRITORIES, VOLUME XXIII] 
96 (Victoriano Pimentel ed., May-August 1911).
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to the then Constitution that ordered the use of  Article 45 of  the Act of  No-
vember 23, 1855.26

[ol"jvttpzzpvu"l’wylzzlk"{olpy"z¦wwvy{"mvy"{ol"jylh{pvu"vm "h"zvsl"jvt-
mercial law by saying:

However, this diversity of  commercial laws would disappear from the mo-
ment that Congress, by itself  or authorized by the Executive, gives the nation 
a Commercial Code. In the neighboring republic, it has been the case that 
while awaiting the enactment of  a general bankruptcy law, states were to give 
whatever they deemed convenient without this meaning an attack on the facul-
ties of  the federal powers […] It is easy to understand that for its development, 
commerce needs a uniform law for the entire republic.27

It seems that the legislators of  the 1884 and 1889 codes not only conveyed 
the distrust against merchants that was contained in the Napoleonic Code, 
but they were also wary of  granting the power to enact commercial laws to 
hu\vul3"i¦{"Jvunylzz5"[opz"h{{p{¦kl"pz"¦uklyz{hukhisl"myvt"slnpzsh{vyz"jvt-
ing from almost a century of  uncertainty in terms of  applicable commercial 
laws. Nevertheless, combining commercial law with the strict doctrines cre-
h{lk"mvy"jp}ps" sh̃"ohz"ohk"kl{yptlu{hs"l朽lj{z"vu"{ol"hk}hujltlu{"vm "jvt-
mercial law in Mexico. 

It is also apparent that Mexican legislators saw the need to use commercial 
customs and practices when enacting specialized legislation by deferring to 
them in cases of  uncovered issues, as seen in laws like the General Law of  
Credit Instruments and Operations28 or the Credit Institutions Law.29 Nev-
ertheless, several factors limited the application of  commercial customs and 
wyhj{pjlz5"[olzl"pujs¦klk"{ol"sptp{lk"vwlyh{pvu"vm "{olzl"sh̃z"huk"{ol"mhj{"{oh{"
{olzl" sh̃z"äyz{"klmlyylk" {v"jvttlyjphs" slnpzsh{pvu" /{oh{" pz3" {ol"Jvttlyjphs"
Code), as well as the Civil Code.

26 Letter [Exposició de Motivos] from the Drafting Commission to the Minister of  Justice 
(Jan. 4, 1870) in id. at 103.

27 [Sin embargo, esa diversidad de leyes en materias mercantiles, desaparacería desde el 
momento en que el Congreso por sí ó por autorización al Ejecutivo, diese á la Nación un 
Código de Comercio; por que en la República vecina se ha dado el caso de que debiéndose 
dar una ley general de bancarrotas, mientras ella no fué expedida, los Estados dieron lo que 
cada cual creyó conveniente, sin que esto importase un ataque á las facultades propias de los 
poderes federales […] Fácil es comprender que el comercio necesita, para su desarrollo, una 
ley que sea uniforme en toda la República.] Letter [Exposició de Motivos] from the Drafting 
Commission to the Minister of  Justice (Jan. 4, 1870) in DIARIO DE JURISPRUDENCIA DEL DISTRITO 
Y TERRITORIOS FEDERALES, TOMO XXIII [DIARY OF JURISPRUDENCE OF THE FEDERAL DISTRICT 
AND FEDERAL TERRITORIES, VOLUME XXIII] 104 (Victoriano Pimentel ed., May-August 1911).

28 Sl\"Nlulyhs"kl"[„{¦svz"\"Vwlyhjpvulz"kl"Jy·kp{v"bSN[VJd3"hz"htluklk3"hy{pjsl"93"
Kphypv"Väjphs"kl"sh"Mlklyhjp¿u"bK5V5d3"9>"kl"hnvz{v"kl8@:9"/Tl’505

29 Ley de Instituciones de Crédito [LIC], as amended, article 6, D.O. 18 de julio de 1990 
(Mex.).
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Moreover, the wide-ranging application of  the Civil Code makes access 
{v"v{oly"zv¦yjlz"kp求j¦s{"hz"thu\" puz{p{¦{pvuz"hyl"hsylhk\"yln¦sh{lk"i\" {oh{"
slnpzsh{pvu5"Pu"hu"Öpzvsh{lk×"kljpzpvu330 Judge Leonel Castillo Gonzalez (of  the 
Fourth Collegiate Civil Court) stated that:

[ol"Jvttlyjphs"Jvkl"kvlz"uv{"oh}l"h"zl{"vm "ihzlz"mvy"{ol"pu{lywyl{h{pvu"vm "
commercial contracts or any regulation regarding other commercial acts, at 
least not for the general interpretation of  all commercial contracts. However, 
there is a set of  rules for the interpretation of  contracts, and all juridical acts, 
in the Federal Civil Code. In this code, Article 1856 expressly provides that 
national practices and customs will be taken into account when interpreting 
htipn¦p{plz"̃ p{opu"jvu{yhj{z5"[olylmvyl3"p{"pz"wvzzpisl"{v"pu}vrl"jvttlyjphs"j¦z-
toms and practices since Article 2 [CÓD.COM.] expressly and directly indicates 
that the precepts of  the Federal Civil Code shall apply in the absence of  previ-
sions in the [CÓD.COM.].31

[ol"ipnnlz{"pzz¦l"̃p{o"{opz"kljpzpvu"pz"{oh{"p{"ylsplz"vu"j¦z{vtz"huk"wyhj-
tices based on the Federal Civil Code [C.C.F.], which means that it is not 
commercial customs and practices, but customs and practices of  the country 
as a whole. All these issues make the suppletory application of  customs and 
wyhj{pjlz"kp求j¦s{5

[ol"z¦wwsl{vy\"¦zl"vm "{ol"Jp}ps"Jvkl"pu"jvttlyjphs"th{{lyz"ohz"kl{yptlu-
{hss\"h朽lj{lk"{ol"kl}lsvwtlu{"vm "jvttlyjphs"sh̃"pu"Tl’pjv5"Pu"{opz"whwly3"
I will present a recommendation for the development of  commercial law in 
Mexico. I will start by making a brief  study of  the Mexican legal system (the 
civil law system). I will continue by presenting an example of  the lack of  

30  ÖPzvsh{lk×"kljpzpvuz"kv"uv{"oh}l"wyljlklu{phs"}hs¦l5"[olpy"mvyjl"pz"sptp{lk"{v"wlyz¦hzp}l"
value. See Ley de Amparo, Reglamentaria de los Artículos 103 y 107 de la Constitución Política 
de los Estados Unidos Mexicanos [LARACPEUM] [Constitutional Law, Regulating Articles 
103 and 107 of  the Political Constitution of  the Mexican United States], as amended, articles 
98<499;3"Kphypv"Väjphs"kl"sh"Mlklyhjp¿u"bK5V5d3"9"kl"hiyps"kl"978:"/Tl’505

31 [En el Código de Comercio no existe un conjunto de bases para proceder a la interpre-
tación de los contratos mercantiles, ni tampoco alguna normativa al respecto en alguna otra 
ley mercantil, por lo menos de aplicación general para todos los contratos mercantiles. En 
cambio, en el Código Civil Federal sí existe un conjunto de reglas para la interpretación de 
los contratos, y por extensión a todos los actos jurídicos. Dentro de este conjunto, el artículo 
1856 de dicho ordenamiento general, dispone expresamente que el uso o la costumbre del 
país se tendrán en cuenta para interpretar las ambigüedades de los contratos, por lo cual cabe 
la posibilidad de invocar la costumbre y las prácticas mercantiles, porque por disposición ex-
presa y directa del artículo 2o. del Código de Comercio, a falta de previsiones en la legislación 
tlyjhu{ps"lz"hwspjhisl"sh"wyljlw{p}h"kls"J¿kpnv"Jp}ps"Mlklyhs5d"/[yhuzsh{pvu"i\"h¦{ovy05"USOS 
Y COSTUMBRES MERCANTILES. VALIDEZ DE SU EMPLEO EN LA INTERPRETACIÓN DE CONTRATOS MER-
CANTILES3"J¦hy{v"[ypi¦uhs"Jvslnphkv"lu"Th{lyph"Jp}ps"kls"Wyptly"Jpyj¦p{v"b[5J5J5d"bMv¦y{o"
Civil Court of  the First District], Semanario Judicial de la Federación y su Gaceta, Novena 
§wvjh3"[vtv"___P3"Lulyv"kl"97873"[lzpz"P5;v5J59<;"J3"W‹npuh"99=>"/Tl’50"[opz"pz"h"jyp{l-
rion expressed in an Amparo proceeding.
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hkhw{pun"jvttlyjphs" sh̃"pu"Tl’pjv"pu"{ol"jhzlz"vm " {ol"kvj{ypulz"vm "Öv朽ly"
huk" hjjlw{hujl×" huk" äyt" wyvtpzlz5"[olu3" P"̃pss" jvtwhyl" {ol" Öv朽ly" huk"
acceptance” doctrine with the creation of  contracts in US law. I will later 
present an alternative that has been successfully used in international trade 
law for decades: the use of  compilations of  customs and practices employed 
by the merchants themselves.

II. THE CIVIL LAW SYSTEM

What common law practitioners know as civil law is not a single system. 
Jp}ps"sh̃"wyhj{p{pvulyz"äuk"{ol"vypnpuz"vm "{olpy"z\z{lt"pu"{ol"sh̃z"vm "Hujplu{"
Rome.32 Civil law lawyers aspire to be seen as the successors of  Ancient Ro-
man laws. Nonetheless, modern day civil law is not a continuation of  the laws 
of  neither the Roman Republic nor the Roman Empire.33

Modern day civil law is the result of  centuries of  experimentation in which 
hundreds of  scholars have integrated Roman law with Aristotelian philoso-
phy.34 Professors Berman and Reid, Jr. described this amalgamation as fol-
lows:

What is most amazing about the Westernization of  these three ancient tradi-
tions [the Bible, Plato and Aristotle’s philosophy, and Justinian’s Roman Law 
works] is that in their original forms they were entirely incompatible with each 
v{oly5"[ol"hujplu{"Oliyl̃"j¦s{¦yl"̃ v¦sk"uv{"{vslyh{l"Nyllr"wopsvzvwo\"vy"Yv-
man law; the ancient Greek culture would not tolerate Roman law or Hebrew 
theology; the ancient Roman culture would not tolerate Hebrew theology, and 
it resisted large parts of  Greek philosophy. Yet in the Christian West, over the 
centuries, they were somehow brought together in new and changing synthe-
ses. All three underwent parallel transformations at each of  the principal stages 
of  their historical evolution.35

32 See ÖIljh¦zl"vm "p{z"hujplu{"Yvthuv4Nlythupj"Vypnpuz3"huk"{ol"puå¦lujl"vm "{ol"Jvkl"
of  Napoleon of  1804, appellate decisions have no legal binding in Mexico.” 1 JORGE A. VAR-
GAS, MEXICAN LAW: A TREATISE FOR LEGAL PRACTITIONERS AND INTERNATIONAL INVESTORS 6 
/Qvynl"H5"]hynhz3"lk53"8@@?0"/vypnpuhs"jp{h{pvuz"vtp{{lk05"Mvy"pumvyth{pvu"vu"{ol"puå¦lujl"vm "
Roman law on Mexican law, see Derecho Romano, ENCICLOPEDIA JURÍDICA MEXICANA (2nd ed. 
2004).

33 ÖP{"pz"bÍd"x¦p{l"tpzslhkpun"{v"zwlhr"vm "Ù{olÚ"Yvthu"sh 3̃"hz"{ov¦no"p{"jvuz{p{¦{lk"vus\3"vy"
primarily, a particular legal system existing at a particular time. On the contrary, Roman law 
must be seen primarily as an evolving element of  an evolving legal tradition.” Harold J. Ber-
man & Charles J. Reid, Jr., Roman Law in Europe and the JUS COMMUNE: A Historical Overview 

with Emphasis on the New Legal Science of  the Sixteenth Century, 20 SYRACUSE J. INT. LAW COMMER. 
1, 1–2 (1994).

34 See Id. See also JAMES GORDLEY, THE PHILOSOPHICAL ORIGINS OF MODERN CONTRACT 
DOCTRINE 1-4 (1991).

35 Berman and Reid, Jr., supra note 33 at 2 (internal citations omitted).
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Kp朽lylu{"zjovvsz"vm "{ov¦no{"puå¦lujlk"{ol"kl}lsvwtlu{"vm "jp}ps"sh 5̃"Oṽ-
ever, they often relied on the Justinian compilation works of  Roman Law 
and Aristotelian philosophy,36 which is based on the idea that all things are 
jvtwvzlk"vm "Ölzzlujlz×"/̃opjo"hyl"uljlzzhy\0"huk"Öhjjpklu{hs"wyvwly{plz5×37

P{"̃hz"{ol"puå¦lujl"vm "Hypz{v{sl"/huk"{ol"pu{lywyl{h{pvu"np}lu"i\"[ovthz"
Hx¦puhz0"{oh{"puzwpylk" l̂z{lyu"zjovshyz"{v"zllr"{ol"Ölzzlujl×"vm "slnhs"jvu-
cepts as these ideas were not part of  the original Roman law.38"[oyv¦no"{ol"
amalgamation of  Roman law and Aristotelian philosophy, civil law scholars 
developed a legal system structured in such a way that it is considered a sci-
ence at the same level as other social sciences.39

[opz" zjplujl" pz"ihzlk"vu" {ol" zlhyjo" mvy" {ol"Ölzzlujl×"vm " slnhs" jvujlw{z5"
Vujl"{ol"lzzlujl"pz"mv¦uk3"slnhs"jvujlw{z"jhu"il"jshzzpälk"hjjvykpun"{v"{olpy"
own particular characteristics. One example would be the form in which 
Öjvu{yhj{z×"hyl"jshzzpälk"pu"{ol"Jp}ps"Jvkl540"[ol"kläup{pvu"mv¦uk"pu"{ol"Jp}ps"
Jvkl"ylhkzA"Öb{ovzld"agreements that produce or transfer obligations and rights 
are called contracts.”41

[opz"kläup{pvu"pu"p{zlsm "kvlz"uv{"zllt"{v"pukpjh{l"}ly\"t¦jo5"Ul}ly{olslzz3"
h"jhylm¦s"yl}pl̃"zoṽz"{oh{"jvu{yhj{z"hyl"kläulk"hz"{ol"nlu¦z"vm "h"mhtps\3"{ol"
mhtps\"vm " Öhnylltlu{z5×"Hnylltlu{z" hyl"kläulk" pu" {ol"wyl}pv¦z"hy{pjsl" hz"

36 See, e.g., GORDLEY, supra note 34 at 1-4.
37 Aristotle taught that all things – not just living things – have two kinds of  properties: 

essential properties, without which they fail to be the particular kind of  thing they are, and ac-
cidental properties, which are free to vary within the kind. And along with each kind of  thing 
jhtl"hu"lzzlujl5"Lzzlujlz"mvy"Hypz{v{sl"̃lyl"kläup{p}lA"{ptlslzz3"¦ujohunpun3"hss"vy"uv{opun5"
A thing could not be rather silver or quasi-gold or a semi-mammal. Daniel C. Dennett, Darwin’s 

Dangerous Idea, 35 SCIENCES 34, 36 (1995) (emphasis in original). See also, e.g., GORDLEY, supra 
note 34 at 34.

38 [ol"kp朽lylujl"bil{̃llu"Nhp¦z"huk"Hypz{v{sl6[ovthz"Hx¦puhzd"pz"uv{"{oh{"Hypz{v{sl"huk"
[ovthz"¦zlk"jvujlw{z"{oh{"̃lyl"̃ovss\"hsplu"{v"{ol"Yvthuz5"P{"pz"yh{oly"{oh{"{olzl"wopsvzv-
wolyz"whpk"h{{lu{pvu"{v"jvujlw{z" {oh{"̃olyl"olswm¦s" pu"i¦pskpun"{olvyplz5"[ol"Yvthuz"̃lyl"
interested not in building such theories but in analysing particular legal problems. Often, prin-
jpwslz"zv"¦up}lyzhs"hz"{v"kyh̃"{ol"h{{lu{pvu"vm "hu"Hypz{v{sl"vy"h"[ovthz"hyl"uv{"z{h{lk"i\"{ol"
Romans in any general form just because they are obvious. On the occasions when the Roman 
{l’{z"z{h{l"{olzl"wypujpwslz3"{ol\"v朽ly"{olt"hz"pu{lylz{pun"vizly}h{pvuz3"uv{"hz"z{hy{pun"wvpu{z"mvy"
analysis. GORDLEY, supra note 34 at 32.

39 See José María Martínez Doral, Sociologos, Juristas, Filosofos. Apuntes para una Metodología de 

la Ciencia del Derecho [Sociologists, Jurists, Philosophers. Notes for a Methodology of  Law Science], 17 R. 
CH. D. 509 (1990). Contra Q¦hu"Jhysvz"Mp{{h"X¦pypuv3"La jurisprudencia no es ciencia: A 125 años de 

la muerte de Julius Hermann von Kirchmann [Jurisprudence is not Science: 125 years after the Death of  Julius 

Herman von Kirchmann], 23 ARGUMENTOS 64, diciembre 2010, at 313-324.
40 See Código Civil Federal [C.C.F.] [Federal Civil Code], as amended, arts. 1792-93, Dia-

ypv"Väjphs"kl"sh"Mlklyhjp¿u"bK5V5d"9="kl"th\v3"8;"kl"q¦spv3":"\":8"kl"hnvz{v"kl"8@9?3"/Tl’503"
available at http://www.ordenjuridico.gob.mx/Documentos/Federal/html/wo17186.html. 

41 ÖSvz"jvu}lupvz"x¦l"wyvk¦jlu"v"{yhuzälylu"shz"vispnhjpvulz"\"klyljovz3"{vthu"ls"uvt-
bre de contratos.” (Emphasis added) (translation by author). C.C.F., article 1793. 
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Ö{ol"hyyhunltlu{"il{̃llu"{̃v"vy"tvyl"wlvwsl"{v"jylh{l3"{yhuzmly3"tvkpm\"vy"
terminate obligations.”42

Yl}pl̃pun" {ol"J5J5M53" p{" pz" wvzzpisl" {v" zll" {oh{" iv{o" Öhnylltlu{z×" huk"
Öjvu{yhj{z×"ilsvun"{v"h"opnoly"jshzz3"̃ opjo"pz"{ol"jshzz"vm "vispnh{pvuz543 In this 
way, the theory of  contracts resides within the theory of  agreements, which 
pz"hszv"jvu{hpulk"pu"{ol"{olvy\"vm "vispnh{pvuz5"[opz"z{y¦j{¦yl"pz"ylwlh{lk"pu"
{ol"J5J5M5"¦ukly"kp朽lylu{"slnhs"jvujlw{z3"z¦jo"hz"̃pssz44 or property.45

[opz"vykly"hssṽz"slnhs"wyvisltz"{v"il"ylzvs}lk"{oyv¦no"{ol"hwwspjh{pvu"
vm " slnhs"{olvyplz"huk"jvkl"pu{lywyl{h{pvu"ihzlk"vu"zwljpäj"mhj{z546"[o¦z3" p{"
is possible to give consistent answers to legal problems and to predict the 
resolution of  a legal issue. In knowing the many legal theories and doctrines 
that compose the civil law system, civil law practitioners are capable of  con-
äklu{s\"wylkpj{pun"{ol"ylzvs¦{pvu"vm "h"slnhs"wyvislt5

Similarly, strict formulas were created for the formation of  contracts 
ihzlk" vu" v朽lyz" huk" {olpy" hjjlw{hujl547"[ol" Mlklyhs"Jp}ps"Jvkl" pukpjh{lz"
{oh{"h"jvu{yhj{"Öpz"mvytlk"h{"{ol"tvtlu{"{oh{"{ol"v朽lyvy"yljlp}lz"hu"hjjlw-
{hujl3"̃opjo"ipukz"opt"{v"{ol"v朽ly"thkl"bÍd×48"[olzl"z{ypj{"mvyt¦shz"kv"
not always represent the realities of  commercial transactions. As will be seen 
later in the examples from US cases,49 it is not always easy to identify when 
hu"v朽ly"̃hz"thkl"vy"hjjlw{lk5"Tvylv}ly3"zvtl{ptlz"jvttlyjphs"{yhuzhj-
{pvuz"ylx¦pyl"{ol"lumvyjltlu{"vm "v朽lyz"l}lu"̃olu"{olzl"v朽lyz"oh}l"uv{"illu"
accepted yet.50

[ol"ylhs"wyvisltz"hypzl"̃olu"h"iyhujo"vm " {ol" slnhs"z\z{lt"pz" mvyjlk"{v"
follow the doctrines and theories created for another branch. Articles 1 and 

42 ÖJvu}lupv"lz"ls"hj¦lykv"kl"kvz"v"t‹z"wlyzvuhz"whyh"jylhy3"{yhuzmlypy3"tvkpäjhy"v"l’{pu-
guir obligaciones.” C.C.F., article 1792 (emphasis added) (translation by author).

43 ÖVispnh{pvuz×"J5J5M53"Ivvr";th (articles 1792-2998).
44 ÖZ¦jlzpvulz×"J5J5M53"Ivvr":rd.
45 ÖKl"svz"iplulz×"J5J5M53"Ivvr"9nd.
46 While explaining the evolution of  contract doctrine, Professor Gordley stated that: 

ÖUpul{llu{o4jlu{¦y\"q¦ypz{z"uv"svunly"jshptlk"{oh{"{olpy"jvujs¦zpvuz"mvssṽlk"myvt"shynly"wops-
vzvwopjhs"wypujpwslz"bHypz{v{lsphu"wopsvzvwo\d5"[ol\"zhpk"{ol\"̃lyl"tlyls\"klzjypipun"{ol"sh̃"
in force in their own countries […] [I]n France [they claimed to be interpreting] the French 
Civil Code […] [Anglo-American, French, and German jurists] purged the doctrines of  the 
natural lawyers of  Aristotelian concepts and principles that seemed wrong or unintelligible 
{v"{olt5"[ol\"ilu{"huk"z{yl{jolk"{ol"pklhz"{ol\"yl{hpulk"{v"thrl"{olt"kv"{ol"̃vyr"vm "{ovzl"
{ol\"oh}l"hihukvulk5"[olu3"hz"h¦{ovyp{\"mvy"{olpy"jvujs¦zpvuz3"{ol\"jp{lk"bÍd"{ol"Mylujo"Jp}ps"
Code […] GORDLEY, supra note 34 at 161.

47 [ol"kl}lsvwtlu{"vm "{ol"{olvy\"vm "v朽ly4hjjlw{hujl"̃ pss"il"zllu"sh{ly5"See infra section III.
48 ÖLs"jvu{yh{v"zl"mvyth"lu"ls"tvtlu{v"lu"x¦l"ls"wyvwvulu{l"yljpih"sh"hjlw{hjp¿u3"lz{hukv"

ligado por su oferta […]” (translation by author). Código Civil [C.C.F.], as amended, article 
1807, D.O., 26 de mayo, 14 de julio, 3 y 31 de agosto de 1928 (Mex.) 

49 See [lhjolyz"Puz5"-"Huu¦p{\"HzzÚu"}5"[ypi¦ul"Jv. 670 F. Supp. 491 (S.D.N.Y. 1987) infra 

section IV.
50 See the discussion regarding Letters of  Credit infra sections IV and V.
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2 of  the Commercial Code restrict the interpretation of  Commercial Law 
disputes to the Commercial Code and the Civil Code.51 Article 2 indicates 
{oh{" Öbpdu" {ol" hizlujl"vm " yln¦sh{pvuz" pu" {opz" jvkl"vy" pu"v{oly" jvttlyjphs"
laws, commercial acts will be regulated by the regulations applicable to civil 
law according to the Federal Civil Code.”52

[opz" huk" zptpshy" hy{pjslz"oh}l" mvyjlk"Tl’pjhu" jvttlyjphs" sh̃"kvj{ypul"
to follow the stricter doctrine created for civil law (i. e. family law, probate 
sh 3̃"wyvwly{\"sh 3̃"l{j505"[opz"uv{"vus\"kpzjhykz"{ol"opz{vy\"vm "jvttlyjphs"sh 3̃"
which evolved separately from civil law,53 but it also impedes the development 
of  exclusive commercial theories. As will be seen later, forcing civil theories on 
commercial disputes has prevented commercial law in Mexico from adapting 
to the realities of  the market.

III. “OFFER” AS APPLIED TO COMMERCIAL LAW IN MEXICO

[ol"kläup{pvu"vm "Öv朽ly×"ohz"z¦朽lylk"h"uv{pjlhisl"{yhuzmvyth{pvu"myvt"p{z"
Yvthu"yvv{z5"[ol"tvklyu"Jp}ps"sh̃"{olvy\"vm "Öv朽ly×"̃hz"kl}lsvwlk"pu"8?th 
century France.54 French scholars found their inspiration in the terminology 
the Romans used for promises and pollicitations.55 According to Prof. Simpson, 
the origin of  the theory is born from the interpretation made of  the following 
passage by Ulpian:56"ÖH"whj{"pz"hu"hnylltlu{"huk"jvu}lu{pvu"vm "{̃v"wlvwsl3"
but an undertaking [pollicitation] is the promise only of  the person who makes 

51 Código de Comercio [CÓD.COM.], as amended, articles 1, 2, D.O. 7 de octubre al 13 de 
diciembre de 1889 (Mex.).

52 ÖH"mhs{h"kl"kpzwvzpjpvulz"kl"lz{l"vykluhtplu{v"\"shz"klt‹z"sl\lz"tlyjhu{pslz3"zly‹u"hwsp-
cables a los actos de comercio las del derecho común contenidas en el Código Civil aplicable 
en materia federal.” (translation by author). CÓD.COM, article 2. 

53 [olyl"kpk"ylthpu3"oṽl}ly3"l}lu"hm{ly"{ol"Wyv{lz{hu{"Ylmvyth{pvu3"{̃v"v{oly"ivkplz"vm "
law that continued not only to contribute to the family resemblances among the various na-
tional legal systems but also to develop as bodies of  transnational customary law applicable as 
such in all the European countries —each of  them a genuine common law, though not called 
{oh{5"[olzl"̃lyl"{ol"j¦z{vthy\"sl’"tlyjh{vyph3"hwwspjhisl"l}ly\̃olyl"pu"iv{o"kvtlz{pj"huk"
international commerce, and the much weaker law of  intergovernmental (inter-royal, inter-
¦yihu0"ylsh{pvuz3"pujs¦kpun"̃oh{"{vkh\"̃v¦sk"il"jhsslk"jvuåpj{4vm4sh̃z5"Jvujlw{z3"wypujpwslz3"
and rules drawn from both Roman law and canon law formed an important component of  
those two branches of  what was called at the time the law of  nations (jus gentium). Berman 
and Reid, Jr., supra note 33 at 10–11.

54 Parviz Owsia, [ol"Uv{pvu"huk"M¦uj{pvu"vm "V朽ly"huk"Hjjlw{hujl"¥ukly"Mylujo"huk"Lunspzo"Sh̃, 
66 TUL. L. REV. 871, 873 (1992).

55 See e.g., Id. at 873–75. 
56 A.W.B. Simpson, Innovation in Nineteenth Century Contract Law, 91 L. Q. REV. 247, 259 

(1975).
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it […] (Whj{¦t"lz{"k¦vy¦t"jvuzluz¦z"h{x¦l"jvu}lu{pv3"wvsspjp{h{pv"}ly"v朽lylu{pz"zvsp¦z"wyv-
missium […]).”57

Prof. Simpson explains that a pollicitation pz"Öh"wyvtpzl"thkl3"i¦{"uv{"hj-
jlw{lk×" vy3" Öh" bpollicitation] is a promise not accepted by the promisee.”58 
[olylmvyl3" {olyl"̃hz" h" kp朽lylujl" pu"Yvthu" sh̃"il{̃llu" hnylltlu{z" huk"
undertakings (pollicitations), which is that pollicitations did not bind the person 
̃ov"thkl"{olt"¦u{ps"{ol\"̃lyl"hjjlw{lk"i\"{ol"wyvtpzll"/Öh"wyvtpzl"accepted 
immediately became a contract; for, then, there was the assent of  two persons 
to the thing promised).”59

French authors, who adopted the Roman doctrine of  pollicitation, de-
}lsvwlk" {ol" jvujlw{" vm " h" joyvuvsvnpjhs" vykly" il{̃llu" hu" Öv朽ly×" huk" hu"
Öhjjlw{hujl×560" Ö[ol" jvu{yhj{" pz" {ol" z¦jjlzzpvu" vm " hu" v朽ly" (to contract, or 
pollicitation), which is seized by an acceptance.”61"[olylmvyl3"¦ukly"Mylujo"sh 3̃"
hu"hnylltlu{"pz"jvuzpklylk"hu"Öhjjvyk"vm "{ol"̃pssz×"il{̃llu"h"wlyzvu"{oh{"
thrlz"hu"v朽ly"huk"h"wlyzvu"̃ov"hjjlw{z"p{562 

[opz"{olvy\"̃hz"hkvw{lk"pu"Tl’pjv63 as seen in the Federal Civil Code.64 
Hz"hu"l’htwsl3"Hy{pjsl"8>@;"vm " {ol"J5J5M5" pukpjh{lz" {oh{A"Öbmdvy"h"jvu{yhj{"
to exist, it is necessary to have (I) consent […]”65"Hy{pjsl"8>@="zh\z"{oh{"ÖbJd
ontracts are perfected by mere consent […] From the moment they are per-
fected, contracts bind the parties.”66 As such, Mexican authors have accepted 
{ol"Öhjjvyk"vm "{ol"̃pssz×"{olvy\567

57 DIG. 50.12.3 (Ulpian, Disputationum 4) (Watson trans., 1985).
58 Simpson, supra note 56 at 259 (quoting JOHN AUSTIN, LECTURES ON JURISPRUDENCE, 906, 

980 (1885)).
59 Simpson, supra note 56 at 259 (quoting Joseph Powell, Vol. 1, p. 334) (emphasis in origi-

nal).
60 See Owsia, supra note 54 at 879. See also Julie M. Philippe, French and American Approaches to 

Contract Formation and Enforceability: A Comparative Perspective, 12 TULSA J. COMP. & INT’L. L. 357, 
365 (2005).

61 Owsia, supra note 54 at 879 (emphasis in original) (quoting 4 JEAN CARBONNIER, DROIT 
CIVIL no. 35 [14th ed. 1990]).

62 See Owsia, supra note 54 at 878.
63 See RODOLFO BATIZA, LAS FUENTES DEL CÓDIGO CIVIL DE 1928 [SOURCES OF THE 1928 

CIVIL CODE] 141, 846-49 (Porrúa, 1979) (one of  the sources for articles 1794 and 1796 of  the 
current Mexican Federal Civil Code is the French Civil Code).

64 ÖLs"jvu{yh{v"zl"mvyth"lu"ls"tvtlu{v"lu"x¦l"ls"wyvwvulu{l"yljpih"sh"hjlw{hjp¿u3"lz{hukv"
ligado por su oferta, según los artículos precedentes.” [A contract is created at the moment that 
hjjlw{hujl"pz"yljlp}lk"i\"{ol"v朽lyvy5"[ol"hjjlw{hujl"ipukz"{ol"v朽lyvy"hjjvykpun"{v"{ol"wyl}p-
ous articles.], (translation by author). Código Civil [C.C.F.], as amended, article 1807, D.O. 26 
de mayo, 14 de julio, 3 y 31 de agosto de 1928 (Mex.). 

65 ÖWhyh"sh"l’pz{lujph"kls"jvu{yh{v"zl"ylx¦plylA"P5"Jvuzlu{ptplu{v5×"/{yhuzsh{pvu"i\"h¦{ovy0"
C.C.F., article 1794. 

66 ÖSvz"jvu{yh{vz"zl"wlymljjpvuhu"wvy"ls"tlyv"jvuzlu{ptplu{v"bÍd"Klzkl"x¦l"zl"wlymlj-
cionan obligan a los contratantes […]” (translation by author). C.C.F., article1796. 

67 ÖbJvuzlu{ptplu{vd"bldz"ls"hj¦lykv"kl"}vs¦u{hklz"whyh"jylhy"v" {yhuztp{py3"tvkpäjhy"v"
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^opsl" {opz" {olvy\"vm "v朽ly"ohz"kl}lsvwlk"v}ly" jlu{¦yplz3" p{"ohz" jlu{lylk"
on the world of  civil contracts. When applied to commercial transactions, 
the application of  French pollicitation"huk"{ol"z{ypj{"vykly"vm "Öv朽ly×"huk"{olu"
Öhjjlw{hujl×"ohz"opuklylk"{ol"kl}lsvwtlu{"vm "Öäyt"wyvtpzlz3×"̃opjo"hyl"
essential in today’s business world.

[olzl"äyt"wyvtpzlz3"hz"p{z"uhtl"ptwsplz3"hyl"wyvtpzlz"{oh{"jhuuv{"il"yl-
}vrlk" i\" {ol" wyvtpzvy" vujl" l’wylzzlk5"H" jslhy" l’htwsl" vm " äyt"wyvtpzlz"
appears in Article 5 of  the Uniform Commercial Code [U.C.C.], which reg-
ulates letters of  credit.68"[ol" zwljpäj"wyv}pzpvu" pukpjh{lz" {oh{"Öbhd" sl{{ly"vm "
credit is issued and becomes enforceable according to its terms against the 
issuer when the issuer sends or otherwise transmits it to the person requested 
{v" hk}pzl" vy" {v" {ol" iluläjphy\5"H" sl{{ly" vm " jylkp{" pz" yl}vjhisl" vus\" pm " p{" zv"
provides.”69

In other words, once the issuer has transmitted the letter of  credit, it be-
jvtlz"lumvyjlhisl"i\"{ol"iluläjphy\"l}lu"pm "{ol"iluläjphy\"ohz"uv{"l’wylzzlk"
opz"hjjlw{hujl"vm "{ol"v朽ly5"Tvylv}ly3"{ol"tlu{pvulk"hy{pjsl"vyklyz"{oh{"h"sl{-
ter of  credit is considered irrevocable unless the parties have expressed the 
vwwvzp{l5"[ol"ylhkpun"vm "{ol"{̃v"why{z"vm "Hy{pjsl"<487="wyvopip{z"hu"pzz¦ly"vm "
h"sl{{ly"vm "jylkp{"myvt"̃p{okyh̃pun"opz"v朽ly"l}lu"pm "{oh{"̃p{okyh̃hs"ylhjolz"
{ol"iluläjphy\"ilmvyl"{ol"sl{{ly"vm "jylkp{"/pu"{opz"jhzl3"{ol"v朽ly05

[olzl"{\wlz"vm "wyvtpzlz"iljvtl"l’{yltls\"kp求j¦s{"{v"hwws\"pu"h"z\z{lt"
ihzlk"vu" {ol"Mylujo"kvj{ypul"vm "Öv朽ly"huk"hjjlw{hujl5×"L}lu" {ov¦no" {ol"
Jp}ps"Jvkl" j¦yylu{s\" ohz" zvtl" l’htwslz" vm " äyt"wyvtpzlz" pu" {ol" mvyt"vm "
wyvtpzlz"vm "yl̃hykz3"jvu{lz{"wyp‘lz3"v朽lyz"{v"{ol"w¦ispj3"huk"l’lj¦{p}l"kvj¦-
ments to be paid to the bearer,70 the truth is that these forms of  legally bind-
ing oneself  could not develop under the French doctrine.71

extinguir derechos y obligaciones y se forma por la policitación u oferta y la aceptación.” 
bÖJvuzlu{" pz" {ol"tll{pun"vm "̃pssz"nlhylk"{ṽhyk"{ol"jylh{pvu3" {yhuztpzzpvu"vy"l’{puj{pvu"vm "
rights and liabilities. It is created through a pollicitation"vy"v朽ly"huk"hu"hjjlw{hujl5×d"/{yhuzsh-
tion by author). VÍCTOR M. CASTRILLÓN Y LUNA, CONTRATOS CIVILES [CIVIL CONTRACTS] 16 
(Porrúa, 2007).

68 U.C.C. § 5 (AM. LAW INST. & UNIF. LAW COMM’N 1995).
69 U.C.C. § 5-106(a) (AM. LAW INST. & UNIF. LAW COMM’N 1995).
70 See Fausto Rico Álvarez & Patricio Garza Bandala, Sobre la Declaración Unilateral de Voluntad 

como Fuente de las Obligaciones, in DERECHO CIVIL Y ROMANO, CULTURAS Y SISTEMAS JURÍDICOS 
COMPARADOS 263, 268-269 (Instituto de Investigaciones Jurídicas UNAM, 2006) (original cita-
tions omitted).

71 In laws based on the French-Roman model, such as the Napoleonic [Civil] Code or our 
[Mexican] Civil Codes of  1870 and 1884, this form of  binding oneself  abstractly (that is, bind-
pun"vulzlsm "ilmvyl"hu"¦uzwljpälk"u¦tily"vm "wlvwsl"̃p{ov¦{"{ovzl"wlvwsl"oh}pun"hzzlu{lk"{olpy"
̃pss3"i¦{"vus\"̃p{o"{ol"thupmlz{h{pvu"vm "{ol"̃pss"vm "{ol"v朽lyvy0"̃hz"ylqlj{lk5"bLu"shz"slnpzshjpvulz"
de corte franco-romano, como el Código Napoleón o nuestros códigos civiles de 1870 y 1884 
esta posibilidad de obligarse abstractamente, es decir, ante un número indeterminado de per-
sonas sin que consintieran en ello a partir de la manifestación de la voluntad únicamente de su 
autor, fue desechada.] (Original citations omitted) (translation by author). Id. at 264-265. 

BJV, Instituto de Investigaciones Jurídicas-UNAM, 
2017

DOI: http://dx.doi.org/10.22201/iij.24485306e.2017.19.11382



[OL"ULLK"[V"YLTV]L"[OL"JP]PS"JVKL"MYVT"TL_JPHU"JVTTLYJPHS"SH^Z... 35

[olzl"{\wlz"vm "hiz{yhj{"wyvtpzlz"̃lyl"ptwvy{lk"pu{v"Tl’pjhu"slnpzsh{pvu"
from German law.72 Nevertheless, as explained by authors Rico Álvarez and 
Garza Bandala, the inclusion of  Germanic doctrines in Mexican law was 
jhylslzzs\"kvul5"[olzl"h¦{ovyz"l’wshpuA

[ol" slnpzsh{p}l" wyvislt" {oh{"̃l"̃hu{" {v" ltwohzp‘l" pz" {oh{" {ol" slnpzsh{vy" vm "
[the Civil Code of] 1928, based on the 1884 Civil Code, which was basically 
Franco-Roman and therefore considered contracts the most important source 
of  obligations, singly and thoughtlessly incorporated the unilateral declaration 
of  will, the origins of  which are found in Germanic legislations.

We consider ourselves at this doctrinal crossroads. Unlike the 1942 Italian 
Jp}ps"Jvkl3"pu"̃opjo"{ol"kp朽lylujlz"il{̃llu"Mylujo"huk"Nlythupj"kvj{ypulz"
were closely examined to incorporate the most adequate legal text or to reject 
both and create a new one, the 1928 legislators adopted a more convenient 
stance by incorporating the various parts of  the legal text without correlating 
them.73

[opz"shjr"vm "h{{lu{pvu"jhu"il"zllu"pu"{ol"Jp}ps"Jvkl"hz"{opz"hj{"jvu{hpuz"
jvu{yhkpj{vy\"huk"jvum¦zpun" y¦slz" ylnhykpun"äyt"wyvtpzlz5"Hz"l’wshpulk"
hiv}l3" {ol"Jp}ps"Jvkl"jvu{hpuz" {ol"vispnh{pvu"vm " ylzwlj{pun"v朽lyz" {v" {ol"
public, or more exactly sale prices advertised to the public.74 Nonetheless, 
{opz"pz"{ol"vus\"hy{pjsl"yln¦sh{pun"w¦ispj"wypjlz5"[ol"mvssṽpun"hy{pjslz"yln¦-
sh{l"{ol"w¦ispj"v朽ly"vm "yl̃hykz375 contest prizes,76 stipulations in favor of  
third parties,77 and executive documents to be paid to the bearer.78

[ol"Jp}ps"Jvkl"pukpjh{lz"{oh{"h"w¦ispj"v朽ly"vm "yl̃hykz"jhu"il"yl}vrlk"
¦uslzz" {ol" v朽lyvy" ohz" lz{hispzolk" h" {lyt" mvy" {ol" m¦sässtlu{" vm " {ol" jvukp-

72 Id. at 267-269.
73 [La problemática legislativa que queremos hacer patente consiste en que el leg-

islador de 1928, sobre la base del Código Civil de 1884, que era esencialmente franco-
romano y por consiguiente consideraba al contrato como la fuente más importante 
kl" shz" vispnhjpvulz3" pujs¦\¿" kl" thulyh" hpzshkh" l" pyylål’p}h" h" sh" kljshyhjp¿u" ¦upsh{lyhs"
de la voluntad, cuyos orígenes se encuentran en legislaciones de corte gérmanico […] 
Consideramos que nos encontramos en esta encrucijada doctrinal. A diferencia del Código 
Civil Italiano de 1942 en donde se estudiaron a fondo las diferencias entre las corrientes 
francesas y alemanas para incorporar al texto legal la más adecuada o desechar las dos y 
crear una nueva, los legisladores de 1928 tomaron una postura más cómoda sin correlacio-
uhy"shz"kp}lyzhz"why{lz"pu{lnyhu{lz"kls"{l’{v"slnhs5d"/[yhuzsh{pvu"i\"h¦{ovy05"Id. at 271. 

74 Ö[ol"mhj{"vm "v朽lypun"nvvkz"{v"{ol"w¦ispj"h{"h"jly{hpu"wypjl3"jvtwlsz"{ol"ṽuly"{v"thpu-
{hpu"opz"v朽ly5×"bLs"oljov"kl"vmyljly"hs"ẇispjv"viql{vz"lu"kl{lytpuhkv"wyljpv3"vispnh"hs"k¦l‰v"h"
sostener su ofrecimiento]. (translation by author). Código Civil Federal [C.C.F.], as amended, 
article 1860, D.O. 26 de mayo, 14 de julio, 3 y 31 de agosto de 2918 (Mex.) 

75 C.C.F. articles 1861-1865.
76 Id. Articles 1866-1867.
77 Id. Articles 1868-1872.
78 Id. Articles 1873-1881.
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tions.79"Pu"{ol"jhzl"vm "z{pw¦sh{pvuz"pu"mh}vy"vm "{opyk"why{plz3"{ol"ilulä{"jhu"
il"yl}vrlk"pm "{ol"iluläjphy\"ohz"uv{"l’wylzzlk"h"klzpyl"{v"hjjlw{"p{580"[olzl"
wyv}pzpvuz"kv"uv{"zllt"{v"ä{"̃ p{o"hy{pjsl"8?=7"J5J5M53"̃ opjo"mvyjlz"{ovzl"̃ ov"
v朽ly"nvvkz"{v"{ol"w¦ispj"h{"h"jly{hpu"wypjl"{v"m¦säss"{oh{"v朽ly"̃ p{ov¦{"{ol"ullk"
of  previous acceptance or an established term.81

Tvylv}ly3"Tl’pjhu" slnpzsh{vyz" oh}l" hszv"ohk"kp求j¦s{plz" pu" hkhw{pun" {ol"
jvujlw{"vm "äyt"wyvtpzlz"l}lu"pu"jvttlyjphs"th{{lyz5"[v"np}l"hu"l’htwsl"
of  this, the regulation of  letters of  credit in Mexico does not assume their 
irrevocability.82 

Comparing Mexican regulations on letters of  credit with those stipulated 
in the US U.C.C. shows the aversion that Mexican legislators still have to-
̃hykz"v朽lyz" {oh{"kv"uv{"ylx¦pyl"hu"hjjlw{hujl" pu"vykly" {v"il"lumvyjlhisl5"
Pzz¦lz"ylnhykpun"äyt"wyvtpzlz"nv"il\vuk"tlyl"lumvyjltlu{5"[ol"hwwspjh{pvu"
vm "jp}ps"sh̃"kvj{ypulz"hszv"h朽lj{z"{ol"ylz¦s{"vm "{opz"lumvyjltlu{5

H"jslhy"l’htwsl"vm "{olzl"kp求j¦s{plz"pz"{ol"lumvyjltlu{"vm "wyvtpzlz"{v"zlss5"
Pu"Tl’pjv3"{olzl"{\wlz"vm "äyt"wyvtpzlz"hyl"uv{"jvuzpklylk"{v"jylh{l"vispnh-
tions to give, but obligations to do.83"[opz"kpz{puj{pvu"pz"ivyul"myvt"{ol"tlu-
{pvulk"hwwspjh{pvu"vm "Hypz{v{lsphu"jshzzpäjh{pvuz84 as doctrine and the code 
ohz"kp}pklk"jvu{yhj{"vispnh{pvuz"pu{v"Övispnh{pvuz"{v"np}l3× 85"huk"Övispnh{pvuz"
to do.”86"Pm "h"jvu{yhj{"pz"jvuzpklylk"{v"jylh{l"hu"vispnh{pvu"Ö{v"kv3×"z¦jo"hz"
lu{lypun"pu{v"h"m¦{¦yl"jvu{yhj{3"p{"jhuuv{"oh}l"l朽lj{z"Ö{v"np}l3×"z¦jo"hz"{yhuz-
ferring the property of  an object or land87"l}lu"̃olu"{oh{"̃hz"{ol"l朽lj{"vm "
the future contract.

Hu"l’htwsl"vm "{olzl"l朽lj{z"pz"{ol"Amparo decision given in the case of  María 

Trinidad Gómez Jiménez.88"[opz"jhzl"klhs{"̃p{o"h"wlyzvu"h{{ltw{pun"{v"lumvyjl"h"

79 Código Civil Federal [C.C.F.], as amended, articles 1863-64, D.O. 26 de mayo, 14 de 
julio, 3 y 31 de agosto de 1928 (Mex.).

80 C.C.F. article 1871.
81 Compare C.C.F. articles18061-18072, with C.C.F. article 1860.
82 Ley de Instituciones de Crédito [L.I.C.], as amended, article 71, D.O. 18 de julio de 

1990 (Mex.). 
83 See C.C.F. Articles 2011-2028.
84 See supra section II.
85 See C.C.F. Article 1824(I).
86 See C.C.F. Article1824(II).
87 See CONTRATO DE PROMESA DE COMPRAVENTA. OPERA SU RECISIÓN DESPUÉS DE VENCIDO 

EL PLAZO QUE SE ESTIPULÓ EN ÉSTE (LEGISLACIÓN DEL ESATDO DE PUEBLA)3"Wyptly"[ypi¦uhs"Jv-
slnphkv"lu"Th{lyphs"Jp}ps"kls"Zl’{v"Jpyj¦p{v"b[5J5J5d"bMpyz{"Jp}ps"Jv¦y{"vm "{ol"Zp’{o"Jpyj¦p{d3"
Semanario Judicial de la Federación y su Gaceta, Décima Época, Libro XXII, Julio 2013, 
[vtv"93"[lzpz"]P58v5J5:8"J"/87h503"W5"8:=95

88 Thy„h"[ypupkhk"N¿tl‘"Qpt·ul‘3"Zlthuhypv"Q¦kpjphs"kl"sh"Mlklyhjp¿u3"X¦pu{h"§wvjh3"
[vtv"J__]3"W‹npuh":<<"/Tl’50"/[lzpz"Hpzshkh0"/Htwhyv"jp}ps"kpylj{v"897<6<;3"8847>48@<<0"
in KOZOLCHYK, CONTRACTS supra note 8 at 938-940.
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promise to sell real estate.89"[ol"jv¦y{"kljpklk"{oh{"h"wyvtpzl"{v"zlss"jv¦sk"uv{"
be enforced to transmit the ownership of  land as promises to sell only create 
vispnh{pvuz"Ö{v"kv5×90"[ol"jshpthu{"ohk"{v"z¦l"{ol"klmlukhu{"uv{"mvy"{ol"{yhuz-
mission of  the property over land, but for granting a sales contract.91

[ol"hwwspjh{pvu"vm " {ol"Mylujo" {olvy\" vm " Öv朽ly" huk" hjjlw{hujl×" huk" h"
z{ypj{"hkolylujl" {v"Hypz{v{lsphu"jshzzpäjh{pvuz"thrl" p{"l’{yltls\"kp求j¦s{" {v"
apply promises to sell real estate in Mexico. Some proposed solutions include 
the use of  escrow accounts similar to those used in the United States and 
Germany.92

IV. “OFFER” AS DEVELOPED IN US LAW

[v"np}l"hu"l’htwsl"vm "{ol"kp朽lylu{"ylz¦s{z"{ol"puklwluklu{"kl}lsvwtlu{"
of  commercial law could bring, I will present examples from US courts deal-
pun"̃p{o"v朽lyz"pu"jvttlyjphs"th{{lyz5

Puz{lhk"vm " {ol"tljohupjhs" hwwyvhjo" {hrlu"i\"Mylujo"kvj{ypul" /hu"v朽ly"
followed by acceptance creates a contract), the US approach asks whether 
the parties intended to create a legal relation.93"[opz"Ötlhuz"{oh{"l}lu"pm "h"
}hspk"v朽ly"ohz"illu"hjjlw{lk3"{ol"why{plz"t¦z{"oh}l"pu{luklk"{v"jylh{l"slnhss\"
binding relations.”94

[ol"mvj¦z"vm "{ol"¥Z"kvj{ypul"pz"uv{"̃ol{oly"{olyl"̃hz"h"}hspk"hjjlw{hujl"
vm "hu"v朽lyB"puz{lhk3"{ol"mvj¦z"pz"vu"{ol"pu{lu{pvu"vm "{ol"why{plz5"^opsl"pu"{ol"
French (and Mexican) approach, a contract can be created if  there is an ac-
jlw{hujl"{v"hu"v朽ly3"pu"¥Z"sh 3̃"p{"pz"uljlzzhy\"{v"kltvuz{yh{l"{oh{"{ol"why{plz"
have bargained something in order for the contract to materialize. 

Unlike the mechanical approach of  French doctrine, the concept of  bar-
gaining is better suited for commercial relations. One example is the case 
of  Teachers Ins. & Annuity Ass’n v. Tribune Co.95 In that case, the U.S. District 
Court for the Southern District of  New York had to decide at what moment 
a binding agreement was created when the parties exchanged several com-
munications.

In Teachers Ins.3" {ol" [ypi¦ul" Jvtwhu\" ̃hz" zllrpun" {v" h{{yhj{" jylkp{vyz5"
[ypi¦ul"jylh{lk"hu"hwwyv’pth{ls\"<74whnl"iyvjo¦yl"klzjypipun"h"wyvwvzlk"

89 Thyph"[ypupkhk"N¿tl‘"Qpt·ul‘3"in KOZOLCHYK, CONTRACTS supra note 8 at 938-39.
90 

Id. supra note 8 at 939.
91 Id. supra note 8 at 939, 940.
92 See Boris Kozolchyk, Symposium: Enhancement of  Mexican Commercial Adjudication by Improved 

Transactional Fact-Finding, Application of  Equitable Principles, and Drafting of  Standard Contracts and Best 

Contractual Practices: English Material: Working Group Reference Materials, 27 ARIZ. J. INT’L & COMP. 
L. 441 (2010).

93 Philippe, supra note 60 at 372.
94 Id.
95 [lhjolyz"Puz5"-"Huu¦p{\"HzzÚu"}5"[ypi¦ul"Jv. 670 F. Supp. 491 (S.D.N.Y. 1987).
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mortgage and loan.96"[ol"vus\" pu{lylz{lk"jylkp{vy"̃hz"[lhjolyz" Puz¦yhujl"
huk"Huu¦p{\"Hzzvjph{pvu"vm "Htlypjh3"̃ov"yljlp}lk"h"sl{{ly"myvt"[ypi¦ul"{v"
begin negotiations on the terms of  a purchase-money mortgage.97

[ol"mhj{z" pukpjh{l"{oh{"[lhjolyz"Puz5"hjjlw{lk"{v"lu{ly" pu{v"ulnv{ph{pvuz"
̃p{o"[ypi¦ul"huk"hnyllk"{v"l’{luk"{ol"svhu598"[lhjolyz"Puz5"zlu{"h"jvttp{-
tlu{" sl{{ly" {v"[ypi¦ul3" i¦{" {ol" sl{{ly" kpk" uv{"tlu{pvu" v朽zl{" hjjv¦u{pun599 
[ol"sl{{ly"hszv"z{h{lk"{oh{"{ol"hnylltlu{"̃hz"jvu{punlu{"pu"{ol"wylwhyh{pvu"
vm "jly{hpu"kvj¦tlu{z"huk" {ol"l’lj¦{pvu"i\"[ypi¦ul5100"[ypi¦ul"ylzwvuklk"
̃p{o"h"sl{{ly"{oh{"w¦ywvy{lk"{v"il"why{"vm "{ol"ulnv{ph{pvu"i¦{"uv{"h"Öipukpun"
agreement.”101"[opz"sl{{ly"hszv"tlu{pvulk"uv{opun"hiv¦{"v朽zl{"hjjv¦u{pun5102

Due to internal issues, which included the sale of  a building and the prob-
slt"vm "v朽zl{"hjjv¦u{pun3"[ypi¦ul"ihjrlk"h̃h\"myvt"{ol"klhs5103"[ol"thpu"
slnhs"x¦lz{pvu"pu"{ol"jhzl"̃hz"{ol"Öuh{¦yl"vm "{ol"vispnh{pvuz"{oh{"hyvzl"v¦{"
of  the commitment letter agreement.”104" [ol" jv¦y{" kljpklk" {oh{" {ol" sl{-
{ly" ylwylzlu{lk"h"Öipukpun"wylsptpuhy\" jvttp{tlu{×" {oh{" Övispnh{lk"iv{o"
zpklz"{v"jvujs¦kl"h"äuhs"svhu"hnylltlu{"¦wvu"{ol"hnyllk"{lytz"i\"ulnv{ph{-
ing in good faith to resolve such additional terms as are customary in such 
agreements.”105

[opz"kljpzpvu"iypunz"¦w" {ol" pzz¦l"vm " mvyjpun"why{plz" {v" lu{ly" pu{v"hnyll-
tlu{z5"Oṽl}ly3"pu"vykly"{v"h}vpk"Ö{yhwwpun"why{plz"pu"z¦ywypzl"jvu{yhj{¦hs"
obligations […],”106" {ol"jv¦y{"lz{hispzolk" {ol"jvujlw{"vm "Öipukpun"wylsptp-
nary commitments,” which are agreements that bind the parties without 
being complete contracts.107"[opz" jv¦y{Úz"huhs\zpz" zoṽz" {ol" ptwvy{hujl"vm "
adapting legal theories to real commercial interactions.

Huv{oly"jhzl"{oh{"zoṽz"h"ål’pisl"hwwyvhjo"{v"jvu{yhj{"jylh{pvu"huk"{ol"
kläup{pvu"vm "v朽ly"¦zlk"i\"¥Z"jv¦y{z"pz"Leonard v. Pepsico, Inc.108"[opz"pz"hu"pu-
teresting case as it relates to an intentionally misleading advertisement, albeit 
for comedic purposes.

In the facts of  Leonard, the Pepsi Company conducted a promotional cam-
paign in the mid-1990s,109"̃opjo"jvuzpz{lk"vm "hu"vwwvy{¦up{\"{v"jvsslj{"ÖWlwzp"

96 Teachers Ins. 670 F. Supp. at 493.
97 Id.
98 Id.
99 Id. at 494.

100 Id.
101 [lhjolyz"Puz5"-"Huu¦p{\"HzzÚu"}5"[ypi¦ul"Jv. 670 F. Supp. 491, 494 (S.D.N.Y. 1987). 
102 Teachers Ins. 670 F. Supp. at 494.
103 Id. at 495-496.
104 Id. at 496.
105 Id. at 499.
106 Id. at 497.
107 [lhjolyz"Puz5"-"Huu¦p{\"HzzÚu"}5"[ypi¦ul"Jv. 670 F. Supp. 491, 498 (S.D.N.Y. 1987).
108 Leonard v. Pepsico, Inc., 88 F. Supp. 2d 116 (S.D.N.Y., 1999).
109 Leonard v. Pepsico, Inc., 88 F. Supp. 2d at 118.
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Points” and exchange these points for products from a catalog.110 Before re-
leasing the campaign nationally, the Pepsi Company tested the promotion by 
ylslhzpun"h"[]"jvttlyjphs"pu"{ol"Zlh{{sl3" ĥzopun{vu3"hylh5111

[ol"tlu{pvulk" jvttlyjphs" mlh{¦ylk" zl}lyhs"wyvk¦j{z" {oh{" jv¦sk"il" l’-
johunlk" mvy" ÖWlwzp" Wvpu{z5×112 At the end of  the commercial, a Harrier 
Mpno{ly"Ql{"̃hz"wylzlu{lk"̃p{o"{ol"mvssṽpun"̃vykzA"ÖOHYYPLY"MPNO[LY"
>37773777"WLWZP"WVPU[Z5×113"L}lu"{ov¦no"{ol"äno{ly"ql{"ohz"h"wyvtpulu{"
hwwlhyhujl"pu"{ol"[]"jvttlyjphs3"p{"pz"uv{"tlu{pvulk"pu"{ol"jh{hsvn5114

[ol"wshpu{p朽"pu"Leonard submitted the order form included with the catalog, 
äm{llu"Wlwzp"Wvpu{z"/{ol"tpupt¦t"u¦tily"vm "wvpu{z"ullklk"{v"jshpt"h"wyp‘l03"
and a check for $700,008.50 since it was possible to send cash instead of  Pepsi 
Points.115"Wlwzp"yl{¦yulk"{ol"joljr"̃p{o"h"sl{{ly"l’wshpupun"{oh{"{ol"äno{ly"ql{"
was not part of  the promotion.116

After reviewing the facts of  the case, the United States District Court of  
Ul̃" v̀yr"ylhjolk"{ol"jvujs¦zpvu"{oh{"{ol"[]"jvttlyjphs"jv¦sk"uv{"il"jvu-
zpklylk"hu"v朽ly5117"[ol"ylhzvu"pz"{oh{"pu"¥Z"q¦ypzwy¦klujl"/huk"jvttvu"sh̃"
q¦ypzwy¦klujl"pu"nlulyhs0"tlyl"hk}ly{pzltlu{z"hyl"uv{"jvuzpklylk"v朽lyz5118

Advertisements in common law countries are considered mere invitations 
to bargain.119"Pu"vykly"mvy"hu"hk}ly{pzltlu{"{v"il"jvuzpklylk"hu"Öv朽ly×"/pu"
{ol"zhtl"zluzl"hz"pu"{ol"Mylujo"kvj{ypul03"p{"ullkz"{v"il"Öjslhy3"kläup{p}l"huk"
explicit, and [leave] nothing open for negotiation.”120

Although these decisions were not strictly based on commercial customs 
and practices, they demonstrate that US courts are concerned with the re-
alities of  the market, such as the problems related with the negotiation of  
commercial agreements as seen in the Teachers Insurance jhzl5"[opz"jhzl"zoṽz"
{oh{"h" z{ypj{"hwwspjh{pvu"vm "h" {olvy\3" z¦jo"hz" {ol"v朽ly4hjjlw{hujl" {olvy\3" pz"
not always in accordance with the form in which commercial contracts take 
place. Similarly, the Leonard v. Pepsico case shows issues with a strict application 
of  said theory.

110 Id.
111 Id.
112 [ol"jv¦y{"thrlz"h"kl{hpslk"klzjypw{pvu"vm "{ol"jvttlyjphs5"Leonard v. Pepsico, Inc., 88 F. 

Supp. 2d at 118-19.
113 Leonard v. Pepsico, Inc., 88 F. Supp. 2d at 119.
114 Leonard v. Pepsico, Inc., 88 F. Supp. 2d 116, 119 (S.D.N.Y., 1999).
115 Leonard v. Pepsico, Inc., 88 F. Supp. 2d at 119.
116 Id. at 120.
117 Id. at 132.
118 Leonard v. Pepsico, Inc., 88 F. Supp. 2d at 123-24. See also RESTATEMENT (SECOND) OF CON-

TRACTS § 26 cmt. b (1981).
119 See e.g., RESTATEMENT, supra note 118 at § 26 cmt. b . See also Leonard v. Pepsico, Inc., 88 

F. Supp. 2d 116, 123-24 (S.D.N.Y., 1999).
120 Leonard v. Pepsico, Inc., 88 F. Supp. 2d at 124 (quoting Lefkowitz v. Great Minneapolis Surplus 

Store, 251 Minn. 188 (1957)).
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In Mexico, both the Civil Code and commercial legislation compel mer-
chants to respect the prices advertised to the public without any latitude in 
jhzlz"{oh{"jv¦sk"il"pu{lywyl{lk"hz"uvu4v朽lyz"vy"tpz{hrlz5121"[ol"kpzwvzp{pvu"
pu" {ol"Mlklyhs"Jvuz¦tly"Wyv{lj{pvu"Sh̃"vus\"hssṽz"johunlz" {v" {ol"v朽ly"
when the consumer gives his consent.122"P{"pz"uv{"kp求j¦s{"{v"zll"{ol"wyvisltz"
created by a strict, mechanical application of  these dispositions as there are 
numerous cases in which merchants have been forced to accept extremely 
low prices advertised by mistake.123

Other clear example of  US courts acknowledging the realities of  the mar-
ket is the case of  letters of  credit. Although the U.C.C. did not specify wheth-
er the letters of  credit were considered as revocable or irrevocable prior to 
{ol"tvkpäjh{pvu"vm "Hy{pjsl"<" pu"8@@<3124 by the 1970s courts in the United 
Z{h{lz"ohk"hsylhk\" lz{hispzolk" {oh{" yl}vjhisl" sl{{lyz" vm " jylkp{" hyl" Öpss¦zvy\"
contracts.”125 As explained by another court:

[ol" ihurÚz" yvsl" pu" h" sl{{ly" vm " jylkp{" pz" {v" mhjpsp{h{l" jvttlyjphs" {yhuzhj{pvuz"
il{̃llu"p{z"j¦z{vtly"huk"{ol"iluläjphy\"i\"jylh{pun"hu"hyyhunltlu{"̃olyli\"
{ol"iluläjphy\"zlssly"jhu"klhs"mylls\"̃p{o"{ol"i¦\ly"̃p{ov¦{"mlhy"{oh{"wh\tlu{"
̃pss"il"̃ p{oolsk5"H"yl}vjhisl"sl{{ly"vm "jylkp{"wyv}pklz"{ol"iluläjphy\"zlssly"̃ p{o"
sp{{sl" wyv{lj{pvu5"[olylmvyl3" ¦uslzz" v{olỹpzl" wyv}pklk" pu" {ol" sl{{ly" vm " jylkp{"
itself, there should be a presumption in favor of  irrevocability.126

¥Z"jv¦y{z"ylhsp‘lk"{oh{"pu"{ol"zwljpäj"jhzl"vm "sl{{lyz"vm "jylkp{3"v朽lyz"{oh{"
ylx¦pyl"hjjlw{hujl" pu"vykly" {v"il"lumvyjlhisl" slh}l"iluläjphyplz"̃p{o" sp{{sl"
protection. Nevertheless, this trend to favor irrevocable letters of  credit was 
not always the norm. 

121  Ley Federal de Protección al Consumidor [L.F.P.C.] [Federal Consumer Protection 
Law], as amended, article 42, 24 de diciembre 1992 (Mex.). See also Codigo Civil Federal 
[C.C.F.] [Federal Civil Code], as amended, art. 1860, 26 de mayo, 14 de julio, 3 y 31 de agosto 
de 1928 (Mex.).

122 L.F.P.C. article 42.
123 See Venden 99 paquetes de cerveza por 396 pesos en Veracruz [99 packs of  beer sold for 396 pesos 

in Veracruz], PUBLIMETRO, May, 8, 2015, available at, http://www.publimetro.com.mx/noticias/ven-

den-99-paquetes-de-cerveza-por-396-pesos-en-veracruz/moeh!JnKbRVS89sJTI/ (last visited Oct. 31, 
2016). See also, Antonio Rebolledo, Compran estufa en 13.99 pesos por error en etiqueta [Oven bought at 

13.99 pesos due to mistake in the price tag], EL DIARIO MX, (June 30, 2014 2:23 PM), http://diario.

mx/Local/2014-06-30_a56b5dc5/compran-estufa-en-1399-pesos-por-error-en-etiqueta/ (last visited 
Oct. 31, 2016). See also, Compra pantalla de 39 pulgadas por 70 centavos gracias a Profeco [39-inch screen 

purchased at 70 cents thanks to Profeco], EXCÉLSIOR (June 18, 2014 7:37 PM), http://www.excelsior.com.

mx/nacional/2014/06/18/966049 (last visited Oct. 31, 2016).
124 See James E. Byrne, Revised Article 5: Letters of  Credit, 6B Hawkland UCC Series 

(West) §5-101:2 [Rev], §5-105:3 & n2 [Rev] and §5-106 n2 [Rev] Dec. 2008.
125 West Virginia Hous. Dev. Fund v. Sroka, 415 F. Supp. 1107, 1111-12 (W.D. Pa., 1976).
126 Data Gen. Corp. v. Citizens Nat’l Bank, 502 F. Supp. 776, 783 (D. Conn., 1980).
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In a work published in 1933, an attorney named Vald Hvidt who was 
working in Copenhagen, Denmark, explained that back in the 1930s the 
norm was to use revocable letters of  credit.127 Vald Hvidt explained that the 
trade world back then was dominated by merchants who knew and trusted 
each other.128 Nevertheless, when dealing with strangers, as in the case after 
{ol"ÖNylh{" ĥy3×"{ol"¦zl"vm "pyyl}vjhisl"sl{{lyz"vm "jylkp{"pujylhzlk5129 

Merchants adapt and change their ways of  doing businesses according to 
changes in the market. An adequate commercial law must be able to adapt 
to those changes promptly and adequately. Binding commercial law to the 
z{ypj{"svnpj"jylh{lk"mvy"{ol"jp}ps"jvkl"ptwlklz"{opz"hkhw{pvu5"[ol"¦zl"vm "jvt-
mercial customs and practices as the basis for the commercial code and  
commercial laws is an adequate way of  allowing adaptations to be made. An 
l’htwsl"vm "oṽ"{v"ylhjo"{opz"nvhs"pz"mv¦uk"pu"{ol"jylh{pvu"vm "Özvm{×"sh̃"pu"
international law.

V. UNIFORM CUSTOMS AND PRACTICES

Pu" {ol" {olvy\"vm " pu{lyuh{pvuhs" sh 3̃" zjovshyz" oh}l" jshzzpälk" pu{lyuh{pvuhs"
uvytz"hz"Öohyk×130"huk"Özvm{×"sh̃z5131"[ol"hzwlj{"{oh{"kp朽lylu{ph{lz"ohyk"sh̃"
from soft law is whether the instruments are deemed binding.132 Instruments 
that have been created by practitioners, but that have not been enacted as 
uh{pvuhs"sh̃z"vy"{ylh{plz3"mhss"pu{v"{opz"jh{lnvy\"vm "Özvm{×"sh 5̃133 Although not 

127 VALD HVIDT, BANKERS’ CREDITS 9 (Copenhagen-London, 1933).
128 Id. at 9-10.
129 In particularly troublous periods —such as during and immediately after the Great 

War— when the reliability of  connections was shaken, an increase of  irrevocable credits as 
hnhpuz{" {ol" yl}vjhisl" vulz" pz" yljvyklk5"[ol"̃hy" wlypvk" jh¦zlk" h" u¦tily" vm " ul̃"i¦zpulzz"
houses to crop up, and houses of  old standing started trading on new lines. As a consequence 
{ol"zlsslyÚz"ruṽslknl"vm "{ol"i¦\ly"̃hz"uv{3"hz"h"y¦sl3"z¦求jplu{"{v"h朽vyk"h"zv¦uk"vwpupvu"vm "
the latter’s solidity and respectability. Id. at 9.

130 On a domestic level, law includes constitutions, statutes, codes, regulations, and court 
decisions. International law includes those rules and norms that the international community 
deems technically binding or hard law, namely treaties or customary international law. Janet 
Koven Levit, A Bottom-Up Approach to International Lawmaking: The Tale of  Three Finance Instruments, 

30 Yale J. Int’l L. 125, 127 (2005).
131 ÖV{oly"pu{lyuh{pvuhs"y¦slz"huk"uvytz"ylzpkl"pu"{ol"jh{jo4hss"jh{lnvy\"vm "zvm{"pu{lyuh-

tional law.” Id.
132 See Id.
133 See Bottom-up lawmaking tales do not feature state policymakers but rather the very 

practitioners —both public and private— who must roll up their sleeves and grapple with the 
day-to-day technicalities of  their trade. On the basis of  their experiences on the ground, these 
practitioners create, interpret, and enforce their rules. Over time, these initially informal rules 
isvzzvt"pu{v"sh̃"{oh{"pz"q¦z{"hz"ylhs"huk"q¦z{"hz"l朽lj{p}l3"pm "uv{"tvyl"l朽lj{p}l3"hz"{ol"{ylh{plz"{oh{"
initiate the top-down processes. Id. at 126.
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strictly enforceable, these instruments have become extremely important in 
the regulation of  international trade and have even forced changes in domes-
tic laws.134

One of  these instruments is the Uniform Customs and Practices for Docu-
mentary Credits [U.C.P.]. U.C.P. started as national trade rules and state-
ments of  views or positions adopted by national banking groups.135"[ol"Pu-
ternational Chamber of  Commerce took upon itself  the task of  grouping 
these local rules and statements into a single instrument that could be used 
to regulate the use of  letters of  credit on an international level.136"[ol"P5J5J5"
enacted the Règlement Uniforme Relatif  aux Créits Documentaires in 1929.137"[olzl"
regulations would be reformed on several occasions, the last one being U.C.P. 
600 in 2007.138

[ol"jvtwpsh{pvu"vm "j¦z{vtz"huk"wyhj{pjlz"{oh{"pz"{ol"¥5J5W5"ohz"illu"z¦j-
cessfully used by bankers for decades for managing documentary credits.139 
[opz"z¦jjlzz"ohz"jvtwlsslk"slnpzsh{vyz"{v"hjjlw{"p{z"¦zl"pu"spl¦"vm "jvttlyjphs"
law, as in the above-mentioned case of  the U.S. U.C.C. or even in the Credit 
Institutions Law of  Mexico.140

[olzl" pu{lyuh{pvuhs" puz{y¦tlu{z" zoṽ" h"̃h\" pu"̃opjo" jvttlyjphs" j¦z-
toms and practices can be employed as suppletory of  commercial legislation. 
Moreover, if  trade groups are allowed to enact compilations of  their customs 
and practices, it would also eliminate issues regarding the application of  cus-
toms in resolving legal controversies, as in the case of  establishing when a 
custom has been created or is valid.141

Moreover, allowing trade groups to compile their customs would also re-
k¦jl" pzz¦lz" sprl" jovvzpun" il{̃llu" kp朽lylu{" j¦z{vtz5142 Furthermore, con-

134 See supra notes 68, 69, and infra 140.
135 BORIS KOZOLCHYK, COMMERCIAL LETTERS OF CREDIT IN THE AMERICAS 83 (1966).
136 Id. at 83-84.
137 Id. at 84.
138 See THE COMPLETE UCP, TEXTS, RULES AND HISTORY 1920-2007, h{"97?"/Khu"[h\svy"

ed., 2008).
139 See Id.
140 Ley de Instituciones de Crédito [L.I.C.], as amended, art. 71, D.O. 18 de julio de 1990 

(Mex.).
141 See"[ol"{lyt"j¦z{vt3"klzwp{l"p{z"zlltpun"{yhuzwhyluj\"vm "jvu{l’{3"is¦yz3"yh{oly"{ohu"

jv}lyz3"h"̃pkl"älsk"vm "jvujlw{z"uv{"vus\"pu"kp朽lylu{"slnhs"z\z{ltz"i¦{"l}lu"̃p{opu"{ol"iv¦ukhy-
ies of  a given jurisdiction. As used in relation to commercial law, it has meant in the common-
sh̃"̃vysk"iv{o"hu"lu{pyl"ivk\"vm "sh̃"hz"pu"{ol"jhzl"vm "{ol"Ösh̃"tlyjohu{5×"Huk"hszv"h"Öjv¦yzl"
vm "klhspun×"vy"Ö¦zhnl"vm "{yhkl3×"wlyz¦hzp}l"pu"uh{¦yl"huk"hwwspjhisl"{v"Önp}l"why{pj¦shy"tlhu-
ing to and supplement or qualify the terms of  an agreement.” Civil lawyers, on the other hand, 
oh}l"zpujl"{ol"kh\z"vm "Ihy{vs¦z"z{y¦nnslk"̃p{o"{ol"wyvislt"vm "wyvwlys\"kläupun"huk"klsptp{pun"
the scope of  customs. KOZOLCHYK, AMERICAS supra note 135 at 75.

142 [ol"tlyl"mhj{"{oh{"{olyl"hyl"kp朽lylu{"why{plz"{v"h"sl{{ly"vm "jylkp{"{yhuzhj{pvu"huk"{oh{"
{ol\"¦z¦hss\"ilsvun" {v"kp朽lylu{" zwolylz"vm " {ol"tlyjhu{psl"jvtt¦up{\"np}lz" ypzl" {v"kp朽lylu{"
practices, depending upon the capacities in which the parties interact. Buyers and sellers, im-
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cerns with protection of  parties not belonging to the trade sector or group 
are lowered as these sectors or groups know that compiling unequal customs 
̃v¦sk"h朽lj{"{olpy"i¦zpulzzlz5143

[ol"luhj{tlu{"vm "jvtwpsh{pvuz"vm "j¦z{vtz"huk"wyhj{pjlz"i\"{yhkl"zlj{vyz"
or groups would also allow Mexican commercial law to develop in parallel 
̃p{o" jvttlyjl"̃p{ov¦{" oh}pun" {v"̃hp{" mvy" zsṽ" slnpzsh{p}l" wyvjlzzlz5"[opz"
would also be a return to the commercial law that existed in Mexico be-
fore the enactment of  the 1884 Commercial Code (with merchants playing a 
more important role in the creation of  the laws that regulate them).

However, these changes would also require a deeper change in Mexican 
commercial legislation. It is necessary not only to accept the use of  commer-
cial customs as the grounds for commercial law instead of  the civil code, but 
also to change the anti-merchant attitude inherited from the French Commer-
cial Code. Moreover, misgivings about allowing parties other than Congress to 
enact commercial legislation need to be eliminated.

VI. CONCLUSION

[ol"ylsphujl"vu"{ol"Jp}ps"Jvkl"{v"äss"{ol"nhwz"pu"jvttlyjphs"sh̃"ohz"wyl-
}lu{lk"Tl’pjhu"jvttlyjphs"sh̃"myvt"l}vs}pun5"[ol"Jp}ps"Jvkl"kpk"uv{"kl-
velop as a tool to regulate the rapidly changing environment of  commerce. 
[ol"kvj{ypulz"jylh{lk"{v"yln¦sh{l"{ol"sp}lz"vm "jp{p‘luz3"̃p{o"{olpy"Hypz{v{lsphu"
svnpj"vm "¦ujohunpun"Ölzzlujlz3×"hyl"uv{"hklx¦h{l"mvy"h"̃vysk"̃olyl"jly{hpu{\"
may not be as important as expeditiousness.

Legislators in Mexico should allow commercial legislation to develop in-
dependently from the Civil Code. It should be left to merchants, judges, and 
scholars to develop commercial doctrine. Removing the Civil Code as an 

wvy{lyz"vy"l’wvy{lyz"iypun"hiv¦{"kp朽lylu{"¦zhnlz"̃olu"klhspun"htvun"{oltzls}lz"{ohu"̃olu"
acting as parties in a transaction in which the presence of  one or several banks alters the na-
ture of  preexisting practices by introducing greater certainty, redistributing duties, and shifting 
burdens of  proof. Id. at 76-77.

143 It could be argued that the UCP, without clearly violating public policy, could still 
l朽lj{" hu" ¦umhpy" ylz¦s{" lzwljphss\" mvy" why{plz" z¦jo" hz" j¦z{vtlyz3" iluläjphyplz3" zopwwpun" huk"
insurance companies not directly represented in their formulation, and that their application 
should be precluded in such cases. However, while the earlier versions of  the UCP were es-
sentially the product of  the views of  the international banking community, the later versions, 
particularly the 1962 and 1974 Revisions, have sought to incorporate the views of  importers, 
exporters and the shipping and insurance industries as well as judicial decisions and doctrinal 
writing. Although there are still one-sided provisions, experienced bankers and banking law-
yers are aware that unfairness toward customers when arbitrarily invoking these provisions, 
can only result in an eventual loss of  business. Consequently, the problem of  unfair results in 
{ol"hwwspjh{pvu"vm "{ol"¥JW"pz"tvyl"h"m¦uj{pvu"vm "{ol"jpyj¦tz{hujl"vm "h"np}lu"jhzl"Õylålj{-
ing an unconscionable or sharp practice by an individual bank or banker— than an endemic 
unfairness of  the text. 5 Int’l Encyclopedia of  Comp. L. §5-30 (Boris Kozolchyk, n.d.).
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auxiliary of  commercial legislation and allowing the use of  commercial prac-
tices, usages of  trade, and customs would allow commercial law to develop in 
h"̃h\"{oh{"ylålj{z"{ol"ylhsp{\"vm "{ol"Tl’pjhu"jvttlyjphs"thyrl{5
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